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This brief is offeJ;"ed by the appellant in opposition to 

my appointed appellate counsei•s·request to withdraw mad~ upon 

counsel's belief that appellant's appeal is without mel:'it and 

wholly frivolous. Appellant contends that his record, grounds 

for relief, and this appeal include many legal issues with merit 

as set-forth, herein. Upon the Court finding at lea$t one legal 

issue with merit the Court shoulq appoint new counsel and call 

for an advocade brief. 

· ·.~lternatively, the court may find ·the proper course of 

action would be to ra~and this back to the triai court for a 

proper fact-finding hearing 'to adequately develop the record 

and resolve the factual claims asserted by appellant .. With new 

appointment to conflict .... free cO-unsel to brief and argue 

appellant•s action~ 

PLEASE NOTE: tJnfortunately appell<imt is unable to properly 

identify tne portions of the record as submitted by appointed 

appellate counsel. Appaintad appeiiate eounse.l did not provide 

appellant With a ei&rk IS indeX Of a pa:g.ina·ted verbatim report 

of proceeding•s index. Appointed appellate c~unsel also did 

not provide a!l the relevant record, or the portions of the 

trial court record requested by appellant. Therefore, appellant 

respectfully offers the list below of the supporting record 

to .be referenced to by abbreviated title, date and/ox: sub# as 

listed in the Stevens county Superior Court docket. 



-
II RELEVANT RECORD IN SUPPORT 

Please find attaehed_a copy of stevens co, Superior Court 
to provide INDEX to the re~ord referenaed to by appellant in 
suppOrt of this REPLY i;JRIE]f,. 

List of most used Portions of Trial court Record In support 

Subl 35 PLEA AGREEL"..EN'l'/SENTENCE RECOl>1MON 

Sections 1 • 1 
1.2 
,.11 

1.12 

2.2 

Sl!W I 36 STATEMENT OF DEf'ENOANT, PLEA GUILTY 

Section 6, G(c) & (g) 

sub# 43 JUDGMENT AND SENTENCE 

se·ctions 2 • 1 , 2 .2, & 2 .l 

Sub # 54 VERBATIM RBPO~T OF PROCEEDINGS 

March 16; .2000 Page 6-8 

Sub # 54 VERSATIM REPORT OF PROCE~DINGS 
April 20, 2000 pa~es 71 15 & 19 

Sub # 59 

sub #'s ti6-97 

Rts 
.AI~- ), ._.JCR.d ~r z.,-· 'f 

·.!. ·~.-· ~ '. . .., 



III) ASSIGNMENTS OF ERROR 

No,. 1 Tbe Trial court abused its discretion when it concluded 

appellant's motion to be untimely. 

No.2 The trial court abused its discretion when it-concluded 

appellant's motion to not include a substantial showing 

that he is entit"led to relief., 

No., 3 The trial court abused its·discret.ion when it concluded 

that the appellant•·a motion did not require a factual 

hearing for resoiution. 

No., 4 '.l'he trial court r1busGd its discretion in not 'Q:'ea:t.ing 
: .. 

the multiple current offenses as a single crime fo~: ..• a; ... 
computation of appellant • s offender score, and by apply:~~~- •. 

the anti~merger statute sua sponte, post-sentencing. 

No. 5 The tr.i,al court erred in failing to find the appellant's 

Judgment and sentence invalid on its face. 

No. 6 Appellant:- received ineffective assistance of counsel 

from counsel appointed to-represent appellant on motion 

to withdraw plea of guilty. 

No. 7 Appellant bas received ineffective assistance of appointed 

appellate counsel. 



IV) ISSUES PERTAINING '1'0 ASSIGNMENTS OF ERROR 

No. 1 

Is there merit to assi~~ent of erro~ no. 1 when considering 
the tricll court determined appellant 1 s motion as untimely wi tbout 
any eVid&&."tCe or authority opposing appellant's claim & argument 
that his offender sco~e is miscalculated, and because 
untim~y was determined only under the "unreasonableness 
standard .. ? 

Is there merit to assignment of error no. 2 When ~ons:l.derinq 
the trial court received no ar9'Ument, no authority and no 
briefing from appellant • s appointed trial court OOt4""1Sel to 
advocate appellant's grounds for entitlement to relief? 

No. 3 
!s there merit to assignment of eJ;ror no. 3 when considering 

the appella~t asserts ~ shOW$ that: 
·...,:::; 

i) his offender score is misealeulated under the SRA, and 

there is not other record to how tl1e soore was 
determined# 

ii,) no evidence has ever been presented by the.st.ate to 
prove the existence of my ol,lt of state conviction, 

iii) there has never been a comparability analysis conducted 
in order to properly classify the purported out .... of­
state conviction .... assuming the state can prove if 

it exists; 
iv} there has been no evidence produced to prove that the 

purported ()Ut ... of-state conviction should not wash-out; 
v) there are no underlying facts in the record upon which 

the purported out-of•state conviction was based; and 
vi) ap~llant has never waived his challenge to the 

miscalculated offender score, or has he affirmatively 
acknowledged his cr~inal history as incorrect. 



.. 

. ~, . . 

Is there merit to assignment of error no. 4 when considering 
that the trial court computation has no support in the record 
to find an offender seote of 3? '!'rial court's relian.;:e on a 
$001:8 of 2 for the out-of-state oonviction is presumptively 
mada without the above i.dentified nec:es~a,.y factual !'ietermination 
requ.is;i,.te to include the purported out-of ... s·tate conviction in 
aomputtng the offender score., The .record does not support the 

use of the burglary conviction as a sep~rate offense for a score 
Qf 1 by the trial court in the plea bear:in9 nor the sentencing 
hearing b¥ the trial court. 
NO. 5 

ts tbe.J"e :m-erit to assignm.e-nt c:>f e.::-~o:t no. s wen considering 

that the trial eourt failad to acknowledge the miscalculate¢!. 
offender se:or~ a incorre~t standeu:d range on the face of 
appellant•s Judgment and sentence and plea agreement dQOUments-. 

No. 6 

Is there merit to ass.ignment of err<u: no, 6 when oon$1~1ng. 

that appe,J.lant•s appointed trial court counsel s~tt:ed no 
b~iefinq1 and offe:t"ed no substantive argument, authority or 
evidence to advocate appellant•s motion heard on August 21 1 

2012. 

Is there !EJerit to assi9Dment of error no. 7 when considering 
that appellants' appointed a~pellata counsel baa failed to 
pr~te the above legal i$sues with merit upon submission of 
an advocates brief, and instead has elected to submi,t an Anders 

brief~ 



V) S~ATEMEN~ 0? ~IB CAS~ 

.Appellant t1r. Kimble entered a plea of guilty on two current 

offanses (Rape 1° & Residential Burglary) on March 16, 2000. 
Appellant entered the plea in .egchange for the states 
recommendation to receive a stand~rd range sentence on .both 
oftenses to run concurrent. (please sea plea record; sub l*s 
35 &36 1 ar~ suh D S4 VRP 3-16-2000) 

Appellant was sentenced on April 20', 2000 and was blind­
sided with an exceptional sentence to nearly Jx t.'le recommended 

sentence. (Please see sentenc.tng record - .sub # 43 and sUb fJ 

14 VRP 4-20-2000) 

Within the record to the above proceedings there is no 
reference, mention, citation, evidence, or discussion that ti1e 

residential burglary offense would ·receive tha discretionary 

appli~ation of the anti-merg$r statute R~~ 9A.52.050. There 
is no record that the burglary offense to separately scored 
and ~~en used to increase tha offender score. 

'rhe record clearly refleets that the two current offenses 
were to be counted as same criminal c~"ldu.ct, one offenae and 

served concurrently. (Please see sub #*s 35 @ §2a~,#36 @ n.,6 
(9) 1 #43 @ §2.2 and #54 VRP 3-16-2000 @ 6-9 & V'lt.1? 4-20-2000 

i 15) 

'L'ha record reflects. that the two ourrent offenses 

oonsistantly receiving an identical offend.er score of 3 

indicating that the burglary offense was never separately 
counted. Otherwise, the burglary off~nS$ would be d~noted with 
a separate and lower score of 11 and the rape offense of .2. 

(:f'le.ase sea sub #35, ~§1 .. 12, #36@ no.6 (a), #43@ §§ 2.1-2.31 

#54 VRP 3-16-2000 @ 6-9 & VRP 4-20-2000 @ 7) 

STMT-1 
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The record reflects that the out-of-state conviction was 

acknowledged by all ~arties, but never ~roperly compared to 

Washington law; never proved to exist, or proved that it doesn't 

wash-out. {Please see sub# 35@ § 1.11, #36@ n.6 (c), #43 @§ 
2.2 and #54 VRP 3-16-2000 @ 6) 

The record includes citatio~s to only R~~·s 9.94A.360 & 
9.94A.400 {1)(a) as the authority applied to govern .the 

computation and determination of the offender score. (please 

see sub# 43 @ §§ 2.1 & 2.2) 

Direct appeal was taken wi~h Mr. ~asson appointed to 

represent appellant in. 200~. (~ee ~ul;> P. 
0

46 & 49) That appeal 
was dismissed based upon :th~ holding 0 in atate v. Gore 1 143 Wn2d 

288 (2001) (See sub# !?9) Go:t;e is _no .longer good law and was 
overruled by State v. Hughes, 154 Wn2d 118 (2003) in accordance 

with the Blakely v. washingto.n in decision. Blakely & Hughes 
constitute a signific~nt change-in-law rendering the mandate 

in appellants case invalid. Thus, no finality has ever properly 

attached due to the overrulling of Gore. 0 

In 2012, appellant submitt~d a nMOl'IOl'~ TO WI 1.fHDRAW PLEA 

OF GUILTY" w/Memorandum, affi~avit & attachments in Stevens 
County Superior Court. Appeliant presented 3 grounds 

demonstrating entitlement to relief with ground III RESERVED. 

(Please see sub# 65-71) 

The Honorable Judge OMonasmith ~;P.~inted c:ounsel for 
appellant to presum~dlyoadvocate the determination of the MOTION 
on the merits. Two continuances were afforded tJ\,, w~~n h ---a 
p~epare. (Please see sub # 75-78) 

STMT-2 



The Honorable Judga 4'ielson assu.-nad the matter and held 
a brief hearing on August 21. 2012. Although appe1lant fully 
expected a hearing on the merits, it appeared defense counsel 
Mr. Wasson had agraed to only address "venue,. of the motion. 

f~o facts, evidence, authority or briefing was presented by Mr .. 

Wasson on behalf of appellant. The only argument presented by 

rlr.. Wasson was sum..;usu:ized by Judge _Nielson in one sentence -
"., •• look1 lets have the hearing here because it likely will 
be sent back by tna court of Appeals, anyway, he (Wasson) sees 
some factual issues that need to be developed at this. level ..... 

(Please see sub iJ 96 VRP 8-21 .... 2012 @ 5} 

Although Mr .. Wasson seemed to e:!tpress a desire to have 
the trial court retain the motion, he stated that he *' ••• would 
not be prepared to argue ••• n the rt:erits of the motionf and Wq:;, 

only there in court to argue proper venue under "the reasonable 
time language« of RC{'l 10 •. 73.090 & C'rR 7 .. 8: ( .1 @ 3) 

The record of the hearing includes no argument from the 

state asserting that the offender score is not miscalculated. 
t~or any arguroent that there is no error at·tached to the use 

of the puxported out-of-sta.ta conviction in appellant's criminal 
history. 

1he State has not controverted the appellant's position with 
any sUbstantive facts or argument with authority .. i'"he State 
contends that appellantts motion includes only legal issues 

and was not brought with a reasonable time to· justify a transfer. 
(Sub fJ 73 & #96 VRP 8-21-2012) 



On 8-29-2012 the He>norable J. Nielsen entered his decision. 

{See subH 86) The cl.e<?i~i,oni.ncludes OlllY c.on~l\lsive findings 
set forth without any supporting u11-derlying facts,. e_vi<len:ee 
Gr authority, .. '.t'he conclusions wi-t:.hout any application of the 

f.aats to the J..aw,. or l:'eascns \thY appellant•s authority cited 
facts. (Id) 

ln none of the record reli_ed upon by the trial court can 
evidence be found to sup~rt a 2 + 1 calculation tQ determine 
the offender score; 

- no record or mentjon of the anti..;.{ner9et" t9t.at~e "RCW 
9A,.52~oso is· cited~ i~ent;ifiad, or applied to the 

COU\put.ation of the. of_fender score; 
... no trial court judge h'ls .. ~e .. a. reeord of excerc;isin9 

their discrati~n to -~p~ly ,.!~Cw 9.~!52. 050; 

-no record to ~ttPP?rt ~n.~:f"firu.ta~~v~_~knowledgment by 
appellant to accept an incor,r~:t 9~~ender score, or a 

vali-d wai var fl:'~ a~~llani:; to chal,l~mfie a miscalculated 
offender seo;r;e .and su}.:tsequent..iJ?.C()~~$ct standard range; 

- No record or PX"?Of f?foiti _th$ . sta_te tO: prove crind;n~l 
history qr prove the ~~iste:r....;:e., the cla&s~ficat;<iO"J) 1 or 

record to the und:erlytnq facts u~-ed to include the 
purport.>Sd out-of ... state_ con.victicm Qf .x;obba.ry toward 

computing an offenO:er sc<;>re; ana 
.... there is no .t'eoora ()f opposition from the state to 

controvert or challenge appellant'$ grounds for relief 

until this appeal. 

Before this appeal_ proceedin~ the state submitted only 
one pleading in oppositio~_to appellant's 1110tion. Basically, 
the state argues appellant is no~ e~titled tq ~ny .relief because 
he cannot overcome the time .restrictions w~thin erR 7.8 (c)(2)~ 
The state relies upon State v!O Lowden,165 WnApp 1009 (2011); 

STMT-4 



state v. smit-..'1., 144 ~vnApp 860 and r.~cw 1 0.73 .. 090 in support of 
their propositicm. ·:rh~ state argues ap~allant, .:tlot.i<.m fails 

to .neet. the reaso.,1.ableness requirenr.::m.t 1;,f CrH. 7 .a, (See subfti 

73} 

Appellant ~esponded b:f su.bm~ttin~ a ~E!:'LY to the states 
mo~ion asserting controlling case law t·o firA .my motion t:iJt>.Gly 

aa based upon an invalid J & S "'i th an incor.roct offender score 
and incorrect atand..."trd range on its face. (Pleas see RBPI/t, 
SUB fJ 77) 

,, 

w:U:h Mr. Uasson.- Appellant was i,mQer the impression that ~·~:z: .. 

Wasso.n would be advooatin9 app.allant•s motion to be retainea 
in su~rior Court ~nd determined ~n the merits. 

Appella."'lt has never spake.n with apP'Jllant attorney ~1s. 

. /!!~\~-
'• "r'• 

"·"'.~'!!'· 

Gemberling, i~.nd has never engaged in any meaningful ocraln:nli'lica:tion 

to ;-:liscuss the merits & issues tQ appellant's appeal. 

Appellant believes th~t adequate representation wou.ld ha\7e 

resulted in tn.e trial court. grantint; my p~rauit ·to vithclraw 
my plaa of guilty , and that acloquate aP""~llate rapreSA....ntfltion 
wo-ula find merit in this. appeal a,nd prorw~te appellant's pursuit 
t:e> re~ief. 



VI ARGUMENT & AUTHORITY 

A .. ABUSE OF DISCREPION 

Issues No. 1-4 

STA£1J)ARD OF REVZEW 

nA trial courts order on a motion t~ withdrato: a guilty 

plea or vacate a judgm~l:'lt is reviewed for abuse of discretion ... 

In re i?ers.. Restraint cadt'l7allder, 155 Wn2d 867 ( 2005); State 

v. Mat"shall, 144 Wn2d 266 1. 260 (2.Q01J~ "A. trial oout""~ abuse 

its discretion if its decision :i.s manifestly unreasonable or 

based upon untenable. grounds or r$aeons .. u State 'II. Powell 1 126 

Wn 2d 244, 258 (1995). 

A courts decision "is baseq on tult~nable reas.ons if it 

~a based on a incorrect stan·dard or the facts do not m$et the 

requir~>nents of the correct standard~ ft. In re Marriage of 

Littlefield, 133 Wn2d 39t 47 (19,7) •t A eQurts decis~o:n i.s 

~anifestly unreasonable if it ts outside t~ range. of acceptable 
choices, given the facts ana the applio_able stan4ar<l." ::td.- Tl'le 
"untenable grounds" basis a~plies" if.thsfaetual findings are 
unsupported by the reeord."Id. 

ISSUE No. 1 TI¥~LINESS 

Appellant claimed tnat. his J&S and plea documents are 
invalid on thei:t face because his -conviction without furt.her 
elaboration evidences infirmities ()f constitutional magnitude. 
Ammons, 105 Wn2d 175, 188 {1975) .. Relying on State v .• Bradley, 

165 Wn2d 934 (2009) & rn re PM of Go0dwi:A1 146 Wn2d 861 (2002). 
appellant asserted that t.he miscalculated of:fe..~der score on 
the face of his J&S ren!lers it facially invalid, and ~is motion 
timely under 1 0. 73 • .il90 ( 1 ) , B+adley and Goodtqin. 

A&A - 1 



The trial court ordered a hearing and appoin-ted counsel 
to hear and decide the issue of timeliness. Which, should have 
included the issue of appellant's alle9ation of a miscalculated 
offender score, and unproven, .~aclassified, wash-out purported 

prior out-of-state convi.ction. However, nei t~r issue was 
addressed, argUed or briefed for the Aug •. 21 2012 hearing. 

The trial court ruled appellants motion as untimely based 
upon a finding of fact of the sc~e to be corre~t at 3. T.be 
trial court sat-forth a method of_comput~tion of soore of 2 
for couni; ! and a s-core of 1 fore Count IIo~ Haw~-vert there is 
no evidence in the raeord to SUJ?pOrt su~ a method of 
computation. {ihich for the reao:r:d ol;)ject to because that is 

not only not correct but is _clearly br.eaking the ru-les,. The 
record includes only a consistent score of 3 being applied to 
both offenses .. The score of 3 is applied to both offen,ses because 

the current offenses have been determined to be sa~e criminal 
conduct under ROW 9.94A.400 {1) ta), and thus counted and scored 

as one crime. 

The only way tdthin the su the trial court can acheive 
an offende-r score of 3 is. to ~:pe:rataly count the bur9-lary charge 
(Count II) under the anti-merqer stat~e RCW 9A .. 5:i!a050. (for 
further a:r:gum.ent and authority see ISSUE No. 4 be1ow} 

:rhus; the trial court has abused its discretion by: 

1) failing to request argu.rnent and briefing. on the issue; 
2) attemptin9 to correct a ~isca,lculated offender score 

by applying a discretionary special sentencing statute ex pare·t 

and sua sponte, post - sentencing, and 
3) using the burglary ehar~e to count separ.ately to compute 

t..he appellant's offender score to base a ruling to determine 
appellant•s motion as untimely. 

A&A - 2 
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Phe -tri~l eour-tt~.~~~~-=--~~:~ . ..:-; __ 4;_()_ ~~Y~- a. :SCore_ of _2_. ~he _ 
trial court used a cr~minal history of an out-ofwstate conviction 

that has never been subject to a com~arability analysis required 

under the SRA RCW 9.94A.3~0(3l.<!. __ . 

Appellant asseri;e~. l;~t . ~h.~_ pu,rP.f?.t:.t~d out•of -state 
conviction used for c:~~?.m_in,{l_l, . b~~~o~y )_1as P:6-Ver been properly 

classified or prove~ .ct.~ .. ~~9¥.!%'~.~- _ll@.er_ Si:ate v~ ford, 137 Wn2d 

4 72 ( 1999) & RCW 9 .. 9_~A._~f?Q _(}J ~. ~gd~t~onally, the appellant 

asserted that the out_ ... of-state ~on.viot_ion should wash out under 
RCW 9.94A.,36C (2). (Please see Issue No, 3 below for further 
argument & authority.) 

Thus, the tria~---~~~~~~~--~~~ .. 9f t;lt~ purported out...rOf ... state 
conviction to compute ~e offender score :to base its ruling 
to appellants ll'IOtion a~ .. u.!lJ:l.~~lY: ,;~.~-~~~ .of disor~tion. 

Appellant cont~t"_!g~_ J~t. ... a.d~~! .. ~~P~~sentation would have 

recogni~ t.hat the fi~~a±i~Y- (:)~ -~ppe~~~~t' s judgment o.f 

conviction. is bas~ ~p<:>~- ~!l __ ~P.Pe..~~! .. <i~~~~-~-~~ .pursuant to .State 
v., Gore; 143 Wn2d 28.~ .. l?Q01J! .. (~-~~# .. ~~)tJ!.8_(j_) Gore has bee.n 

overruled by State ~'---~~g_h.~s., J.54 ~2~ ~1~ (2005) as a result 
of tne Blakely decision. Thus1 appellant's judgment is not final 

and RCW ~0.73.090 restric~~~!1.g?t.J:l:~9:t.~PP~Y• ... · 

• A dee.i,sion by .~Jl .. il'PP.:~J)~~~~--gq-g.r_t 1;h~t; effectively 

overturns a pric:>r_ jw:i.:J:.<::L.~-~---~+a~n:g -~~~-:t!'as .. Q~iginally 
determanati ve of a ma.t.~J:i.a.J . ~f?.~U~ .. ~n .f!~~~p.~~t • s case can 
constitute " a significant change in the law, •• within the meaning 
of RC\'1 10 .. 73.100 ( 6)"' In re Pers. Restraint of Lawery, 154 Wn2d 

249 (2005) 

A&A ... 3 



"New legal autnority constitutes good cause : incorrect 
sentence calculation is unlawful restraint and miscarriage of 
justice. '* In re Johnson, 131 wn2d 558 (1997} 

"cannot extend 7-year mandatory rule for "ends of justtoe•', 
or for "good cause"'. HoWever,. if there is new lat-; or case law 1 

there is no requireruent that the successive collateral attack 
be made within one year of chan9e. Also, if successive 
applications are made without counsel, then application is made 
with counsel, having counsel is 11 good causeu and not abuse 

of process, becaus~ oounsel allows for the affective use of 
the collateral process." In re Greening, 141 ihl2d 687 (2000) ~ 

Ironic-ally 1 Mr. Was$on was the appellate counsel who lost 
appellant•s firs. appeal of right under Gore. Pursuant_to Johnson, 
Greening, Lowery & Goo<:1win appellants motion could be rendered 
timely, or at least arg:ued. so. Pursuant to In re Pers. Res. 

· :;, o.f Hoisington, 99 \'inApp 423 (20001 RCW 10. 73,.090 is ·a $t.atut:e 
.l~ . ~· .-· .• 

·of limitat~on and not a jurisdictional time limit, ther~fcr, 
it can be equitably tolled. Accord State v,. Little-fair; 112 
·~nApp'749 E2002). 

The issue of whether appellant's motion is timely or 
untimely is a meritorious issue and cannot be accounted to render 
this appeal wholly frivolous. 

ISSUE No. 2 ENIJTt-e Men TO REi./eF 

The trial coui:"t a·pp.ears to have reasoned that since it 
determined that th~ offender score was not miscalculated. Then, 
all other issues raised by appellant in his motion must fail 
to make a substantial snowing that he is entitled to relief. 
tSub # 86) 



-· --- -- -· ·- -- - ···- -- . - . ,., ..... ,,_~.,•·•~~•''""•,· '"''•·M•·-·-·•·-·--..•,_,.,_.,... ___ ..,.~_...,.. ,,_,. ____ .., _ _..,,..,. •. ,, •o • •v ••• ··', '• •• o• • • • ' 

~owever, all the,_ fag~ua;l. allesc:tt;ions & l~al claims in 

appellant's motion rem~i~ 1fl1d~~!?~.~e~-~Y_'f:he ~tate. The blan.~et 

denial by the trial 99'-tl~:t;-~EJ. -~n.~~p_po.r~~-~ by the record and lacks 
s~port in law,. The . tri~-~ _c~u;~ . p;:'?.vided no facts or law 1 or 

reasoning to rQle that appellant made no substantial showing 
for entitlement. to rel~e~ ,: _____ ..... , .... ___ . 

Unless the state~---~~~ .2~~~ce. _evt.dence that the sentencing 

· court specifically e~9~r.~;i.§ed. ... i.~S. .. d.~-~c.:r~t~on. under RCW 

9A• 52 • OSO ... the Offen~~;". -~.co~e., .. i1!i ~i:S~ei:l~~-lat.ed and appellant 

is entitled t:o reli~~ . .P..~~s~_'t; .. ~C> ... ~.t~t.~- y • Coll~eut,. . 112 Wn2d 

349 t 1989) : State v ~ . ~C?w+~~~ 97 WnApp 3.01 (1999); State v • 

RoOse, 90 Wn App 513 (1998) & state v. Longgusk.to, 59 Wn App 

838 (1990) .. 

unless the sta~ .. q~!'.l ... JH;"~~.~~ .. -~-~~-!!l.~J.. .. ~ evidence to prove 
the existence of the_ .P~~-~t~.9 ... <?.~;::-9.~~~t.:ate. conyietion the 

offender score is m;~c.a,).~u:I.~~~~ .a~ a,p9_el.;Lan~ is. ~titled to 

relief pur_suant to s~~~~ !,,; __ ~<?J;9.t ... J}7 w~.2d ~72 ( 1999) J State 
v. Wilson, 133 Wn App 122. (2002); state v~ r.U.tchell, Sl Wnapp 

387 (1 486) , and State v.,. .. 9.aJ:>r§!~~-' . 7~---~pp 500 (1994) • 

Unless the stat~ 9~.n.-.P~.9§:t:J:C~ .a.~~()J:;ty t."lat holds that 

appellants juasment o~ .. c:~:m.~~-9:tAon can b? upheld as final when 

based upon an unlawful dismissal of his rirs appeal or right 

- appellant is entitled to relief. 
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The remaining claims i.n apJ?ellant' s motion are meritorious 

and their merit would increase with proper advocacy under 
professional representation. Effective representation would 

have properly developed appe~.!!i~!:.~.s . claims. 

The trial court's. r~l:~ng.d~fl.·~ .. 9~.Ye. ct.qy· facts or law in 

support of why appellan~'!S_.tnption does;1'~ make a substantial 

showing to entitlement t:o l;'e;t~e.f •.. The trial courts unsupported, 

unreasoned denial of appellant's motion constitutes an-abuse 

of discretion. 

ISSUE No. 3 FACT FIND*~~-~~~~~ 
The trial court_J~:Qu.~e.~ ~:t.-~ __ @.J.f!.c~~tJ<;n} ~hen it determined 

J' :~ppellant' s offender __ :;J_<;.9.r.EL!:O_ .. _p~ __ 9Q:J;J;'~~~ without any fact finding 

in, open court. Appe~l~~~---p~aJ.:n.~Y. J:.'.£1-~~~~ .... :!-_l;lSUeS of fact 

surrounding the accu'"~<:Y __ pf_:t:.P:~ .... 90.xnPtJt;at;;_on of his offender 

-score .. The law clear_ly c::gmm.a.~<i-~ ~h~_state_ provide .evidence in 

open court to carry i,t, '.s _pu:r,::d~ . ..i~z:l ~~t~blishing out-of-state 

.convictions for purpo.~ef:i __ o~. c._~l<?f.l~at:..~n_g a._ defendant's offender 

score. state v .. For4,. 1~7.W~~~.-~.?2 ... (19_9_~li .. _state v. Wilson, 
113 WnApp 122 (2002); S_i;a~~- v._Mitchell, 81 WnApp 387 (1996); 

State v •. Roche, 75 WnApp 500 ( 1994) & State v. Cabrera, 73 WnApp 

lf)S ( 19945) 

When a defenda~t ~ ~ C::.f..~J[l-!:~~ ~fs.~QJ;Y_ .P\lz.:portedly includes 
out-of-state convictions., t.he _SRl\ requ;_r.es those convictions 

to be classifi_ed "according to t:.l';e_ CQmpc:trable offense definitions 

and sentences provid~ ~.¥ W~sh~ns.t:o~. ~w. ford, @ 478, Rctl 

9. 94A. 525 ( 3) ( forme_r],y . ot.3~0 (_.~)) ~~ p;-operly classify an out 

-of-state conviction _a.c;c~rging .. ~9..~1a~hj,ngton law, the court 

must compare the ele~E!l:l.~!?.. of .P:Qtentially comparable Washington 

crimes. State v. 1-Jorley, 134 wn2d 588, 606 (1998). State v. 

Wiley, 124 Wn2d @ 684; & t'Jecord, 66 WnApp @ 31-32. 
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If the elements are not id~ntic~l.t or if the statute defines 

the of~ense more narroVilY ~h.a!l ... clo~~ t.ha_ foreign statute, it 

may be necessary to lo<>.~--~~:~.C> .. ~e ~ec:ord of the out-of-state 
conviction to determine whether the defendants conduct would 

have violated the comparable Washington offenses, Morley, @ 

606. 

The state has only .r.ece.nt!.Y in ._th~ir REPLY BRIEF in this 

appeal offered the purPQr.t_e4. comparable Wisconsin strong arm 

robbery offense. Which is a Class C felony and would wash-out 
under Washington law. (form~rly Rcw ~.9.4A.360(2)) 

• • ... • • • ~-. ·-~ ~· ..... w -· • •• • • ' .... -~ ••• • - -

The state must .P..r9.'!~ ... 1?1E! .~x.~s~~t:!C:~r .. classi~ication and 
underlying conduct o_f .Jh.e._pu~9:t;i:~g_ 9.~t-:~~-s~ate c,onviction 

by a preponderance o:t -~Y~Q.e~e.~ !> .. Ot,l_l~~w.i,s~, it must be removed 

-'-from appellants cri~_!!l~~-p,;~t,:Q~Y..~1!;g_g~~~r., pursuant to Wilson, 

Ford, Mitchel1 1 RochE\\ -~ <:_~p~e.r.~t Supra,. F9r the state to do 

so requires a fact finding hearing which the trial court didD 

not hold. 

.~-- '-~- -·--~~·· ---·····--·'"' _, ........ -- ~ ,. ,_.,,,· 

In fact, nq fact find_;.~9 !?~~ ~11~~9.~~ on Aug, 21 2012 

on: any issue raised by ap!*.;!.q·:CI.f-l_t, inc;:l~ding; whether or not: 

-the offender score WCiS properly calculated, and thus 

miscalculated;_ ........ _ ........... . 
-the burglary o~_fense was .. ~ounted separately; 

-the state prov~ed th~ .. E:1:X.:i?~e~~~- of. the purported conviction 

by a preponderance of_ :t!le eyJden~e; __ 

-the state has met the b~rden_ of proving that the purported 

prior out-of-state conviction is comparabl~ to a felony 

offense in this state; 

-the standard range is incorrect; 
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-appellant was ~isinfo~med of a direct consequence; 
-appellant knowingly., volen:tarily & intelligently waived 
his right to a. jury .du~:i,.ng PE?na~i:Y phase of trial; 

-the plea agreemefl:t contract was ~~valid; 
-appellant received ineffective assistance ef counsel 
pretrial, and ~ur.~ng _ _the :plea p;-ocess; and at sentencing; 

... the prosecutor not~fied _az:l!-1 consulted with the victim 

re -regarding the ple~ agz:ee;m_enf::; . ~nd whether or not the 
prosecutor breached -~~e_ple~ a9;eeroent by promoting and 
providing- the se~tencing court with alleged evidence to 
support an exceptional 'sentence, alleged evidence that 
was not part of the_plea a9re~ent;. 

The trial court and appellants appointed counsel failed 
to afford appellant a fair hearing in accordance with due 

process. 

ISSUE No. 4 SAME CRI:MINA~.9QND~CT/ANTI-~GER 
The trial court. ~ound. 11

• !.~the of_fi?nder score of 3 was 
comprised of a 2 for t:he stro.ng armed robbery in ~iisconsin, ••• 

arid a 1 for the other current felony of re$idential burglary .. 11 

(sub# 86) 

However, the record J~. C?l~r. _tha~; Fhe plea agreemen·t 
contract; J&S and sente~l?~.ng court d~te;mined both current 
offenses to be scored as same criminal conductunder former RCW ... . .. 

9.94A.400 {1){a) & .. 360fo~ offender score calculation. There 
is no record that the sentencing court excercised its discretion 
to seperate the burglary conviction to increase the offender 
score under the anti-merger statue RCW 9A.S2.050. 
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The sentencing co~rt_or prosecutor_~ould have called upon 
the anti-merger statute_~o il'l~r.ease_th~_ appellant's punishment 
by increasing the off~def score_~Qer RCW 9A.,.52.0SO. However 
RCW 9A.,.52.050 was not applied or imposed and the record speaks 
clearly to this fact. 

The law allows ~~J;"~(Ul~ _9riminal conduct to be used with 
the anti-merger stat~1;:e'! s~ !?t.~:t.e v~ ~essley, 118 Wn2d 773(1992) 

Moreover, because sa.t,n~ (:lr~ll!inal_ co_nquct and_ antimerger require 
independent exe~cise, o._; discr.etion. s.ame cr.iminal conduct can 

also operate, of cour~~'- -~~-t.h()~t _cu;~1;ill'!~:r-9er, See Sf!ate v. 
Collieut, 112.Wn2d 399 (19~9); St~te v., Tresenrit:ar, 100 WnApp 

486 (2001); State v. Rowland, 97 WnApp 301(1999) & State v. 
Roose1 90 WnApp,. 513(1998). 

The trial court_s ~C?n1P.U.t:~ti:O._l;\_ o~ appellants offender score 

as 3 is erroneous in lac::king support from the record, is contrary 
to the above cited authority, untenable and an abuse of 
discretion. 

ISSUE No,. 5 INVALID ON ITS FACE 

STANDARD OF REVIEW -. . .. , ... 

RCW 1 0. 73 .. 090 Pl. ~g;J;>~c:ts. cql!~:t:.e_;c;.t attack more than one 
year after judgment'- .. :i,f .. tl1~ .J.~.s .. is._ v~lid_ on its face. Under 
this statue_the 11 facially tnvalidity: inquil:y is directed to 
the J&S itself. " In re Goodwin, supra •• :rn re stoudmire, 141 
Wn2d 342 & In re Thompsop, supr.~~-

Constitutionally· ipvalid on its. face means a _conviction 

which without further elaboration evidences infirmities of a 
constitutional magnitude. Ammons. @ 188. 
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The phrase "on i~s face" has been interpreted to mean those 

documents signed as p~rt of a plea argeernent. State v. Phillips, 
94 ~inApp 373, 317(1999) (Citing lU!mlon~) 

If the state is unable .. to prove th.e prior out-of-state 

conviction exists, or _that it doesn •·t wash-out, under Goodwin 

appellants J&S is invalid on its face and his motion is therefor 

timely. 

Appellants offe_ng~r score remain.s. mi~calculated under state 

v,; Bradley; supra appe_ll~~t;s mot;i~r:t :f.~ ... t.imely. ln Bradley the 

state conceded that B:t:~d.~~Y-~~ .~f.~~l'l9e;". ;;~~;-~ for his simple 

possession charge wars mis9a.~c~~ate~! Th~ state al.so conceded 

that.the misscalculated offender.~~~~ :r~sulted in facial 
invalidity on Bradley's J&S allow;lng_ hi_m t::.o avoid the one year 

tune bar under RCW 10.73.040. See also, Pers. Restraint of La 
Chapelle, 153 Wn2d (2004). 

Appellants motion was ~~term~n~d_un:timely without a proper 

tact finding heari~g, .~ith~ut adeq_ll~~~ representation and with 

out a finding that t~e J~S is, infact, valid o~·its face~ 
Notably: In re Scott, 173 Wn2d 911(2012') did not overrule any 
of the authority citeq by appellant ~c;>r relief. 

ISSUE No. 6 INEFFECTIVE AS~ISTA..l'i~ Of .GOUNSEL 

STANDARD OF F~VIEW 

"lie review a claim qf ineffec~ive assist~1ce of counsel 

de novo.•• state v. White, 80 WnApp 406, 410( 1995) • .,~ve begin 

wi~~ a strong presumption of effective represnetation." State 
v. McFarland, 127 Wn2d 322, 335 {1995) 

A&A - 10 



• 

:.:~~ . :· '; 

· .. ~ .. ~,. 
-~·· 

To show ineffective assistance of counsel a defendant must 

show that ( 1) counsels performanq~ t..ras deficient: and (2) the 

deficient performance prejud:i:-ced nim. State V; Thomas, 109 Wn2d 

222, 225-26 (1987) (citing S~rick~and v. Washington, 466 US 
668 1 (1984)) Deficient performanc,e occurs when counsel•s 

performance falls below an obje.ctive standard of reasonableness. 

State v. Stenson, 132 Wn2d 668, 705 (1997) Prejudice occurs 
if, but for the deficient performance, the outcome would have 
been different. In re Pirtle, 186 Wn2d 467,487{1998) 

Appellants moti.c>ri tQ withQ;'~w. h;i.~ plea of guilty was a 

critical stage of criminal proceedings. Thus, he was entitled 
to representation. State v Daris, 125 WnApp 59, 63-64(2004); 

CrR3.1, 

The record reflects .that Z.lr .. 111asson, by his own admission, 

was not prepared to ar9u.a the .~~;~ts.t. o.r. material factual issues 
relevant to determin~~ca._appel;Lan:i; '.s .. motion at ·the hearing held 
on Aug ... 21, 2013. Idlr. \'1asson. su:t;nni~ted ~n briefing, and offered 

no authority or evidenc~ O.l'l .b~alJ. o~ appellan·t. This is not 
reasonable representation ~de;:' the circumstances. A,ppellant 

is serving a 33 year ~entence, and his first appeal of right 

was dismissed on bad law~ 

Mr Wasson failed to develop a ~~ctua~ basis fo~ the trial 
court to p:t·operly pass on. the fact~al and legal issues 
determinative to whether appellant's motion was t:i.mely 1 or made 
a substantial showing· to entitlement to relief,. 

The representation that ap_J?ellant received on Aug. 21, 
2012 constitutes a deficient perfo.rmance. Had appellants counsel 
argued some of the controlling authoritY. .cited above, and 

developed the relevant fa~ts material to the issues to be decided 
the outcome of proceeding would have been different. A properly 

developed factual record applied & argued upon controlling 
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authority would have established a record for review on an appeal 
\'lith merit. 

Pursuant to stat~ y •. q~?vez., 11?2 WnApp. 431 ( 2011) this 

court should follow C~avez .. and r~~d ~his matter for further 
proceedin9s on appellant's motion to withdra~ his plea of gulity. 
Or alternatively, ·at least to develop ~~e record for appeal. 

Accord, In re Jagana, 1.70 WnApp 32 {2012) 

ISSUE NO • 7 INEFFECTIVE APPELLATE COUNSEL 
• '· "• •' '• •• •· ~ ·~ • n • ' • • 

.. , . f?.~~~ .OF. _REVIEl-1 

The united Sta1;e9 f?.up~el'J?.~ t;our-f: :fl.a~_recognized :that a 
criminal defendant h;:ag; __ , ~·.: r:i,ght . to, ~e2:ye. effective assistance 

of counsel on his fi_~st ?PP~i.l~.,. o~ ri9.~_f;. Evitts v. Lucey, 469 
us 387, 396 (1985} .. This i~.not a,pp~l~~l}t's first appeal of 

right, however, appel+at.~ ~.c>u.I!sel. stillhas an obligation to 
provide effective representation under Strickland 1 and function 

as an advocate under Ander:s v. California, 386 US 738 (1967). 

A criminal defen~a.cl1t.~ l:J . . t;;:s:t. 9PP9.t't~ity to raise an 
ineffective assistanc~ ~f -~P.P.~:Lla:t_e. c~u.nse.l claim is often on 

collateral review. Se1?,. e .. s.•, .Max~ie+c1·t _1.33 Wn2d 3·32. This court 

has held that: in ord~~.t() _pr~vail on an. appellate ineffective 

assistance of counse~ cl~~m~ .. P~~i.1:.~.9P..~-~ ~ s must show that a legal 
issue which appellate counsel fai~ec:'i to raise had merit, and 

that they were actually ~rejudiced by the failure to ra&Sed 
or adequately raised the issue. In re Dalluge, 152 Wn2d 
772,787 (2004) (Citing In re Mayfield) 

If a petitioner can show. thai;:. hi~ appellate counsel failed 
to raise an issue wi.f;:h under:lY!I?-9 me;ri_tt t~en the first prong 
of the ineffective test. is.~nc::~'! .M~~f~~ld, @ 394. Under the 

second prong of the ine~f~_ct:~:ve a.ss_istai:t~e of appellate counsel 
test., The court has req1_1ired t~at the petitioner show that he 

was "actually prejudiced by·the failure to raise or adequately 

raise the issue.:Id. 
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· · ··Tfie-co1irt._fouricf in--r;an:u-9-e··.·~that ·-ap-peT1ate~ counseis · r~~1~~(_ 
to raise and argue the relevant issue under Dillenburg 

established that his appel.late co.unsel hac failed to raise a 

meritorious issu~. · ~a~ely_, "!?~c~usa p~ll~!Jl?urt r~qu*res ;rem~l'ld 

fer a ,hearing when a ,lower- court fails to hold o~., Dillenburg~·-· 
• • • v •• • • ' •• ,·· •••• •• •• "• • ... .~ : • • 

was a source of authoritythat.?nt:itl~d Dalluge tG a form 

of ref-i~f he so.~ght. of' the,J~~\le~ .of.:_e~.;o.o¥,.,raised by. DallU.g~=- .. · 

• '11 •. ~- •• :.D ... ~--.-...... ~·..-· ... ·.:.. ..... ,.. '·· - ·- . ·-·~·· .... 

As ~n Dalluge .ap~~.l-1.~-!lt. c.?~:rt.~n9~ _-thi;t the. auth~ri,ty cited 

herein~· & within his motion to~withdraw· entitle apoellant;. to 
' . . . . . :,. . ··. ~ ~ ..... ~ ' . . ..... . . . ... 

the relief he req~esiE~ct .. !n ~h~~ t:~ial ~01:1~~ ... Fu:~;:the:rmore, th(;t 
authority citt:?d.establ:LspeG at least mer;itoriqus iSS'P.eS for 

. ,. . . . .. . . . - . . ~ . . . . " •.•. ...... . . ' . . ~ 

rev:i,ew, an~ agt\.i;n., aot:uf1l e(1~i,tl.~s;J~n~ ~?. ~eli~f •.. (Please ~e, 

.. 

. ;.e.g ... Bradley, M.·o:ndQ~(l, I()=il:d~~~' .t+'hO.t.'tp~ont:. Goqdw~.n, ~La Gha~ll~t .. 

CaQwallder., Greening, Johns.<)n, troon,. Mc.Dermond,. Park-er,. F'ord·; . . .. . .. . ........ -·~·"" .. ·.- .·,.. .. .. ; . .. .. . . . .. ~. -·. ' ' ". . 

Roche,. Wilson, RO\vland, Cabrera, 1\litehe:ll, Roose, OaVi$ 1 · Cpavez, . .. ~ 

Ammons, Collicut, Tre':.tite;, Hoeurn, & Smith} 

The. pre~udiced .suffereg by ap~lla.;:tt" i~ ... ~vident· in ~he .. , 

fact that~ 1;\e is .. und_e~. the. shappw of. tlismissal of this,... app~al 

upon his counsel's . b.alief· .that. he .. has no l~gal issues , with meri ft; 
• • t: . . •.•.. ·--~,..·~- .,. - .. , .• ~· ..•. ··•:t .... , .... , "~··''"'· .. .• •' 

and. that ,l,l'is appe?;l is. VliJ.P:l:.lY .. Jr::i. yp~pus ~ Co1lnsel-~ s· conclusion·. 

doesn'ta.ppear.to.be p. re?sonable. one· in l~ght of: the relevant 
fact.s -~rid availabl~ aui;hority creat.i-ng· entitlement to r&lie.f 

on the is spes raised by app?_lla.r~t. - ., ·.····~ ' 

Moreover, appellant. has a~ready served all of the maximtU.I 

standard range sentence on v., rnisca;lcula.t:e4· offender score" A 

sentenc~ tha·t he .unintelli9entl¥. pegotia:ted ~n ·exchange fs:;r . 

a ple~ o~ g·uilt.y. Not in.hinds;glJ.t;.it is.starkly appa~ent thq.t 

the pros?cutor '.s ne9o·tiation· pro~ess· and plea ag-reement was · 

conducte:<l ;in bad fait:h· an(! i.s:illegal and dishoneli)t. · 
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Appellant contends that the above; & record herein 

establishes that he has received ineffective assistance of 
appellate counsel. 

Appellant contends that issues 1 ... 7 hav.e merit and this 

appeal should no be dismissed as wholly frivolous. 

VII REBUTTAL TO ARGUMENTS MAI)E. BY . 

APPOINTED :APPEJ;rLA:t'E COUN$BL AND STATE 

Appellant uneqt;tivo~all:y_ dispu~~$ the acpuracy o.f the offend 

offender score and s.ta.~~ar~ _ se~ten~~ :r;an'~-.- ~s calculated by 

the trial court ( 3) • Ap~~J.la~_t ~ ~ . firs,_~ appeal of right challenged 

the trial courts finding~ ~f f~.5'~ . & ~11cl,u_~i-ons. of law in support 
of an ex~pt~onal senten;c~. )Ic;>wey~z:, ii\S. po;nted out above, 
appeliant's first appeal of ~ig};lt w,a~ <li.s;missed on bad law 
rend~rinq the dismissal null & void. Thus, appellants. judgement 
of conviction is not final. 

Appellant doesn't agree_ ~ith ~ppellate counsels 
C..ttaracterization of her issue_ no, 9"' No where in appellant's 

motion did I argue that .l!tisinform,atton of direct consequences 
as the basis for the Court ~o finq ray J&S invalid on its faoe. 
Appellant's Gr¢und I ra~sed the issue_of inval;.dity, but not 
on the grounds claim~d by. appellate counsel, AJ?Pellant Ground 

II raised the issue of m.i~information., Ground II is directed 
toward the validity of the plea agreement contract. Issue no. 
9 seems to be misplaceq. 

Ap~llant counsels legal references are selectively 
deficient and appear impar~_ial.,. _The SRA provision lacks the 

language f_or finding same criminal conduct to count as one 
offense for computing offender score. Reliance on In re Scott 
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is misplaced, as noted ~bove-.the Scott decision has not overr;uled 
any authority relied upon by appellant. '.t'he lan9uage quoted 
out of S<;ott is out of con~ext, and merely dicta. 

The state offer.~. ?U;91.J!Be~~ .~q Cl._tt~pts ~o introdl;lce argument 
& authorj.ty that was.1.19t PX'~se~t~ ~nth~ trial court proceeding'. 
Appellant is not sur~ .wh.~_t_ .til~ P.l:~~~- SQ9pe of the. seate's 
participation is SUP.P9~,~Q.J;9 ... ~, :.t~. ~p~_:g~i';l~. counsel 1 s request 

·_;.:·:.•,')·3-~;~.· . . . . 

.t:!l;f~tp w:t.tb~aw. It tiou~~ ,app~_~;t'. ~~~.t .. ~h~ .. s,~~~- ha$ e.Xoeed$d th$ 

·'"~:.',i$I~i1oweo level of p.ar~i,¢_ip~~.t9"" ru.td: .. i~ has as~uredly ~mproperly 
j • '~' • • . • . . • 

a.ttempted t<> introduq~. ~r~~~:t . ~~~t ~(ls nQ.t of. fer~(! befqre 

the trial cou:tt~t Nevertheless"~ appellant ta.Jtes exception to 
tbe. following points ~~Cie by.!=~~ .. ~.:t~te!P , . 

In· issue 2 the £4~~~~. a,pp_~~~~.J~.9. -~~.eount .. any of the 
available exceptions to";~.~~;t~~!9P~t and th..,_t invalid 
judgn1ents are never :~~.~a:l.•. RCW. 1Q,,~.!~.,J~~Q. applies to valid 
judgments~ Appellan~ ... opn~e~§~_.that. ~y :l..uq~ent of conviction 

is invalid, and is an UI}resolved legal i.ssue with merit tbat 

is subject to meritor.iqu.~ c;:~~~l~l19'~ u~9-er t:tle law. 

In Issue 3 the ,~.~~:~, ·;~;~~s. II1 ~e S~t-t· for a general 

propc:,lsi tion holdin9~. !It>~~v,~r-~_ .. ~1,1-~, -~P~~if.ip£.5 . of t,h:ts case do 
not fit into the qen~;:~l p~qpps~t,;~J:i. _t\i.c;:ta of Scott. Scott has 
not overruled any. of ~h~ _a\lt~ority .re~ied, upon bY the ap~llant 
to find. J &S invalid ~~. :J.:~.s f. a.~~.~ . 'fhE\l s~!ilt~ tru;lkes reference. to 

an alleged prior PRP l~t~g~t~d by ctPP.ell~nt., Appellant bas not 
litigated, not had a ~R~ .ev~.r ~:. rul~ ~pgn on any of the issues 
relevant to this appe<i~-~ . _It .. c.o~l.~ ~~ . the state is making 
reference to appellant;s . ;:t-.:r;.srt:. .. appe~l qf ri9bi; that was dismissed 

on bad law .. Prior hist~ry of t~is caset nor Scott provide a 
lawful or factual basis to render issue 3 without merit or 
frivolous. 
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In Issue 4 the state inf~rs that the ~scaleulation of t.he 
offender sco.re is a moot. issue be~ause the sentenoin9 court 
inl.po~aed an exceptional ~-~_ntenc~"' ;Fot:t~telyt state v. l?arker ~ 
132 Wn2d( 1997 .) holds th~t t;he .t;~+.~+ _ c~urt. must fl'."Operly ealculate­
th~ standard sentene$ ran,e { ot"fendet score) SRFORB IMPOSING 
AN EXCEP!fl:ONAL SENTENCE-. Parke:r: is cited in appellants motion, 

• .. • < ~-w • • •, ' • • •,• • ' 

see memorandum ~9e ;3"' ~he. s.tate _the.li 9toe.S on t,.() present a 
comparability_ analysts. ~hat_it __ ~it~. _,:t~~~tQrily bound to u~~ 
the BRA before dete~ini,ng __ t~~ .. o:f~~~il; $Cpre. Not:ewo~thy ~-s:·.·;·~,~;m_:·A~J;~;·_-. 

that the state purp~t:~. t~e w~-~-~~fF~n $~a:t~te to b$ cla~s~f-±~~-:.t:·:.-\;1~~-'; __ 
as a Class e felony,. ~ppe.~l~nt;. p~~ _f·:ty~" y~$rs in the e~~tyf \-:iP' ·­
without a convi.cttoq ~}),!~ ~c:>Ml.~ .. s_~-~~~-~Y J::he Washington W'l:tsh~ 

· out statute.. under fQ~~ .ttCW ~ ,_91~--+,~~,0 .(2) •· ~ nQvel :f.$sue may 
b$ televant to decide whether an out.-.of..-state Class c. conviction . '. . .· .. ,. . .· .. . .- .. 

can be elevate.d to a alas$ :s W;lder Washington law without the. 
state proving the existence of the out ... of•st&te conviction 

. • i 

by pt-eponderanee of evidenc~ ~f ~e evide~ce in order to in~ease 

tb;.e punishment of a wasll:i~9t<>n QOnv_~etion? aere, the state has 

not produced anx evidenc~ ~0 prove th~ ~isten~ of the out~ 
of-.stat,:e convict~on. not any rec~d in~1uf!ing the underlying 
facts regarding the conviction. The f~ct that th~ state now 
presents their version of a co~pa;-tson demonstrate$ that the 
Is.$ue ha$ meri~. Moreover, appe.llant ~bo-u:l.d. ha~e representation -· 
to· effectively pari.ioipate in ana.lysis, Tb~ state asserts tbat. 
"--either Q~f~nse has a multiplier attached to it for the present 
conviction of rape ..... What multiplier, and to multiply bY' how 
much? The offender score is not prope:;t-ly calculated at 3.. This 
issue bas merit and cannot be determined to be frivolou-s:. 
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In lSSUE 5 the state relies on its own unopposed, unverified 
and alleged comparability analysis to ~ender its own secondary 
$el.f-se~-ving conclusion that the alleged conviction does not 
wa.sh ... out and that the ±'ssue is frivolous & without merit .. However 
as noted the state continue~ to fail to provide proof that the 
out-o£-stata conviction exists. Furthermore, the state has alsQ 
not satisfied the second prong of the analysis requiring proof 
of t.he underlying conduct would violate comparable Washington 
law. Absent a sufficient record, the court is witheut necessary 
evid~nce to reach a proper decision, and it is impossible to 
det$rmine whether the conviction is properly included in the 
offender score. Here; a $1lfficient r-aeord is a:bsent. as the state 
has provided no evidence but cw ·unknowing ack.nowledq~ent which 

' 
cannot sustain th-e states burden to prove the existence of the 
out-of-state conviction by a preponderanC$ of th~ evidenOEh 
ISSUES 5 & 6 are not frivolous and have a.erit for appeal, and/or 
remand. 

In ISSUE 7 the state ar'9"ues again by 9en.eral propo$i·t:t.on •. 

Arguing· the burglary conviction was counted separately 'to aco;J"e 

as 1. However, there is no record that the anti-merqer sta .. ue 
wasusecL, The operation & application .of RC~i 9A.52.050 doesn•t 
come with a silent record., Antimerger requires the record of 
the court that excerciseis oiscretion to apply it, must plainly 
document the execution of. that discretionary authority .. The 
st.ate cannot prevail on a silent record to support their 
allegation. Furthermore, the state contends that ..... Drie to 
this statute ,[9A.52.0~0], the n same criminal conduct rule' 
does not apply, ••• n such a state..ll'tent is not accurate, lacks 
support in the law, and is c.ontrary to the law cited above by 

appellant •. •• Same OJ:;"iminal conduct" & ''anti-merger" each r:equi::'e 
independent exercise of _discre.tion. One or!qi,nates in the SRA 
the other in the criminal code.. If the state wanted the 
plea/sentencing court to apply RCW 9A.S2 .. 050 1 t.hen it sbeuld 
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• 

have been documented in the record. Including proper citation 
!n the charging-,. plea & sentencing dQcuments. Its not there 

because the s4te didn't use it 1 didn't rely on it .. because 
th$ seore is miscalculated. Tbe state cannot fJ..x a·rnisca.lculated 
offender score 12 years later with a special charging/sentencing 
statute that it didn't use originall3(• If the state meant to 
U$e it, it would be in th;e recorc;i. RCW 9A.t52,..050 is a criminal 
code statute for increasing punishment, and it_is 
constitutionally impermissible to inc:1:ease punishment-without 
notic;::e~ Appellant's legal issue of a miscalculated offender 

score has merit an,O. is n.ot_:frivolous. 

ISSUE 8 is addressed by appellant above with appellate 

counsel; i.ssue no., a. 

In ISSU.E 9 The state misinterprets In re Scott, and· applies 

it to an issue manifested by appellate counsei. Appellant did 
not :raise or assert the issue as sst forth by appellate counsel,. 
·Misintormation a-nd invalid J&S ar~ part of appellants motion, 
but ara seperate issues asserted under different g:rounds, for 
different errors & al.legation 's. (Ground .I .,. invalid ·J&S/Ground 

II-invalid plea) 

VIII CONCLUSION 

Based on the record and ar9u~ant before the Court, appellant 
respectfully requests this court order that appellant bG 

permitted to withdraw my plea of guilty entered on March 16, 
· 2000. In the alternative,. this Cour·t order tl'ds matter be 
rQ~anded to the trial court for development of the record with 
appointment to conflict free counsel, and/or any other helpful 
direction$ or instructions. 

Opon finding one rr~eritorious issue this ·court should follow 
State v .. Nicholos, 136 Wn2d 859(1998) anrl order appointment 

of counsel to file an advocates brief. 
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Extremely respectfully submitted this 27th day of June, 2013 

~Lcil 
Rocky R. Kimble 808179 

Airway Heights Correction Center 

P.o. Box 2049 Z~ID60L 

.Urway Heights; i-<JA 99001-2049 
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